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Adam Zack

From: Linda Bannerman <lindaj@teleport.com>
Sent: Sunday, October 10, 2021 3:43 PM
To: Vacation Rental Comments
Cc: Amy Vira
Subject: update on legal research
Attachments: Link to legal research.  Call to action Hosting on the Rock newsletter 928   pdf.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the 
sender and know the content is safe. 

Dear County Council Members, Planning Commissioners, and Deputy Prosecutor Amy Vira,  
 
Recently, I sent a letter summarizing the legal research I have done, all of it suggesting that implementing any caps could 
open the county up to being legally challenged for having done so, especially in the absence of objective, sound research 
suggesting that such an action is warranted.  You may refer to my previous communication for your review but I include 
an attachment containing that research in this email as well for your convenience.   
 
 
However, I have continued my research and wish to draw your attention to two San Juan County decisions that I believe 
show a local precedent for rejecting caps.  In the cases I point you to, decisions to deny permits for a short term rental 
were reversed or rejected.  Here is some of the language from those San Juan County decisions: 
 
https://www.sanjuanco.com/DocumentCenter/View/7352/PCUP00-13-0015_Moore 
 
“However, no concrete evidence was presented that vacation rentals have or will create disturbances to surrounding 
neighbors.. . . . The extensive neighborhood opposition, absent more, does not justify denial of the permit and there 
is noting to reasonably suggest that the conditions imposed for this vacation rental will be insufficient to minimize 
impacts to the level generated by other typical single family use. 
 
It is important for neighbors to recognize that the conditions of the approval provide a powerful tool to ensure that 
guests of vacation rentals do not unreasonably disrupt their neighborhood.  If the guests create unreasonable noise, 
park on the street or engage in any other conduct in violation of the Rules of Conduct that applies to them, the 
neighbors have a complaint line to call to compel compliance.” 
 
 
Green v San Juan County  1999 
 
“the proposed use will not cause significant adverse impacts on the human or natural environments that 
cannot be mitigated by conditions of approval, and whether the cumulative impact of additional requests 
for like actions, the total of the conditional uses over time or space, as the Code states, will not produce 
significant adverse effects to the environment that cannot be mitigated by conditions of approval.” 
 
[In Sunderland Family Treatment Services v. City of Pasco] “the city’s denial appeared to rest on 
neighborhood opposition, and while the Court indicated that opposition of the community may be given 
substantial weight, it cannot alone justify a local land use decision.” 
 
“In this particular case, there is this whole matter of the character of the neighborhood; the so-called voice 
of the community, as Ms. Vedder characterizes it, and I think Ms. Vedder has done as good a  job as 
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anyone could possibly do in making much of what is really little as far as any evidence in the record of the 
potential effects of a transient rental.  It is true that there were some letters and some oral testimony that 
transient rentals generally might have some different effect than simply single family residences occupied 
by long-term rentals or owners.   In the view of the Court, however, there was no substantial evidence, as 
that term is defined in our law, that would suggest that transient rentals inherently have some different and 
greater level of impact than the impact of a long-term renter or of a homeowner himself or herself.    . . 
.but no specificity whatsoever as to how many parties there were at these transient rentals as opposed to 
parties at residences occupied by owners or long-term renters.   . . . but in my view there needs to be 
something more than a general statement that I think does come very close to being the kind of 
inaccurate stereotype or popular prejudice that was rendered.” 
 
“I do think it would perhaps not be inappropriate for the Court to say that the Board in a situation like this 
perhaps needs to be more concerned about an objective review of the situation as a whole, rather than 
doing what it seemingly did, which was to reach a general decision that a denial was appropriate and then 
to search for reasons that might support that particular denial.. . .The human condition is such that it is not 
unusual for a person or a group of persons to do that where they have some particular perception of how 
something should come out, but I did have a concern . . . that there was a result-oriented form of decision 
making. “ 
 
“In looking at the various kinds of impacts that a transient rental may have, we’re really dealing with the 
kinds of things that ordinary people do when they own a piece of property or rent a piece of property long-
term.  Perhaps there would be a few more parties on the part of a short-term renter than there would be 
over a particular span of time by a homeowner or long-term renter, but, again, I don’t think that’s the kind 
of evidence that would be substantial in terms of determining whether it would be appropriate to deny a 
conditional use permit like this.” 
 
 
 

I ask that you take into account these decisions as you deliberate. I further stress that these decisions were 
made prior to the establishment of the 2018 regulations which created even stronger means for the 
management of any concerns over vacation rentals.   
 
At the Planning Commission meeting in July and in public comment in other meetings, you received county 
data showing that the number of permit applications has actually gone down since the 2018 regulations were 
implemented. There is no “flood” of vacation rentals permits in San Juan County.  There further has been no 
data backing the claims that vacation rentals are the cause of a drain on affordable housing, neighborhood 
disturbances, short term rentals being responsible for increased housing value, or use of our resources that 
exceeds that of any long term resident.  What you have heard are the unsubstantiated claims from a vocal 
group who have repeatedly made these claims.  The fact that a group of people call and write often and 
presented a survey of nationally held objections to vacation rentals (masquarding as a local petition) seems to 
have left the commissioners with the sense that the number of people in the community in favor of caps is 
much greater than those opposed. 
 
None of this is true.  Data showing that a shortage of affordable housing and increased housing value are a 
national phenomenon unrelated to vacation rentals, that reported neighborhood disturbances number fewer 
than three over a three year period, that vacation rentals use no more of our islands' resources than other 
residents, that over 300 local people signed a letter opposing caps and that callers into public comment period 
opposing caps often equal those in favor seem to have been ignored.   
 
I urge you to follow the lead of the two other San Juan County rulings that rejected refusal of permits and reject 
caps.  The vacation rental owners suggest there are multiple other means to meet the need for affordable 
housing and even offer to voluntarily add to the funding of that effort.  Vacation rental owners embrace the 
2018 regulations and ask for time for the enforcement effort to work.  Vacation rental owners wish to make it 
easy for neighbors to report disturbances and to aid in addressing any complaints.  We realize that caps may 
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even benefit us financially and reject the claims that we should find comfort in that.  This is insulting.  We are 
driven by the need to insist policy in our county be based upon data rather than upon personal gain. 
 
We live here too.  We care as much as any other member of our community about maintaining our quality of 
life on our beloved islands.  Pointing the finger at vacation rentals is, I would suggest, a current “internet craze” 
and only distracts all of us from the work that needs to be done to solve problems in our community.  We are 
not Lake Tahoe, or Los Angeles or New York or Aspen.   
 
Please reject caps and help to educate our community about the real reasons why that decision would be the 
right one.  One based upon data and one based upon sound legal analysis. 
 
Thank you, 
Linda Bannerman 
Orcas Island 
Co-Owner of Sea Forever Guest House 
 
************************************************************ 
The greatest perk, among countless others, that comes from loving someone 
right now, just exactly as they are, instead of waiting for them to change, is that 
you get to love someone right now.  
 
 
Linda Bannerman 
www.sea4ever.net 
360-261-4434 
lindaj@teleport.com 
 
 
 
 
 



VR permits cannot be denied based on community displeasure (two 
rulings in SJC) 

https://www.sanjuanco.com/DocumentCenter/View/7352/PCUP00-13-0015_Moore


“However, no concrete evidence was presented that vacation rentals have or will create disturbances to 
surrounding neighbors.. . . . The extensive neighborhood opposition, absent more, does not justify denial 
of the permit and there is noting to reasonably suggest that the conditions imposed for this vacation rental 
will be insufficient to minimize impacts to the level generated by other typical single family use.


It is important for neighbors to recognize that the conditions of the approval provide a powerful tool to 
ensure that guests of vacation rentals do not unreasonably disrupt their neighborhood.  If the guests create 
unreasonable noise, park on the street or engage in any other conduct in violation of the Rules of Conduct 
that applies to them, the neighbors have a complaint line to call to compel compliance.”


Green v San Juan County  1999


“the proposed use will not cause significant adverse impacts on the human or natural 
environments that cannot be mitigated by conditions of approval, and whether the cumulative 
impact of additional requests for like actions, the total of the conditional uses over time or 
space, as the Code states, will not produce significant adverse effects to the environment that 
cannot be mitigated by conditions of approval.”


[In Sunderland Family Treatment Services v. City of Pasco] “the city’s denial appeared to rest 
on neighborhood opposition, and while the Court indicated that opposition of the community 
may be given substantial weight, it cannot alone justify a local land use decision.”


“In this particular case, there is this whole matter of the character of the neighborhood; the so-
called voice of the community, as Ms. Vedder characterizes it, and I think Ms. Vedder has done 
as good a  job as anyone could possibly do in making much of what is really little as far as any 
evidence in the record of the potential effects of a transient rental.  It is true that there were 
some letters and some oral testimony that transient rentals generally might have some different 
effect than simply single family residences occupied by long-term rentals or owners.   In the 
view of the Court, however, there was no substantial evidence, as that term is defined in our 
law, that would suggest that transient rentals inherently have some different and greater level of 
impact than the impact of a long-term renter or of a homeowner himself or herself.    . . .but no 
specificity whatsoever as to how many parties there were at these transient rentals as opposed 
to parties at residences occupied by owners or long-term renters.   . . . but in my view there 
needs to be something more than a general statement that I think does come very close to 
being the kind of inaccurate stereotype or popular prejudice that was rendered.”


“I do think it would perhaps not be inappropriate for the Court to say that the Board in a 
situation like this perhaps needs to be more concerned about an objective review of the 
situation as a whole, rather than doing what it seemingly did, which was to reach a general 
decision that a denial was appropriate and then to search for reasons that might support that 
particular denial.. . .The human condition is such that it is not unusual for a person or a group 
of persons to do that where they have some particular perception of how something should 
come out, but I did have a concern . . . that there was a result-oriented form of decision 
making. “


https://www.sanjuanco.com/DocumentCenter/View/7352/PCUP00-13-0015_Moore


“In looking at the various kinds of impacts that a transient rental may have, we’re really dealing 
with the kinds of things that ordinary people do when they own a piece of property or rent a 
piece of property long-term.  Perhaps there would be a few more parties on the part of a short-
term renter than there would be over a particular span of time by a homeowner or long-term 
renter, but, again, I don’t think that’s the kind of evidence that would be substantial in terms of 
determining whether it would be appropriate to deny a conditional use permit like this.”


Property owners have a federal constitutionally protected right to rent 
property for profit. 

Texas Supreme Court decision out of Austin N0.03-17-00812 

I provide you a link to the entire case below these bullets but, for your immediate consumption, I 
directly quote the judge here, especially the most relevant language from his decision:

 


• Nothing in the record supports a conclusion that a ban on type- 2 rentals [type 2 = short 
term rentals] would resolve or prevent the stated concerns. In fact, many of the concerns 
cited by the City are the types of problems that can be and already are prohibited by state 
law or by City ordinances banning such practices.  

• To the contrary, the record shows that, in the four years preceding the adoption of the 
ordinance, the City did not issue a single citation to a licensed short-term rental owner or 
guest for violating the City’s noise, trash, or parking ordinances. And during this same 
four-year period, the City issued notices of violations—not citations—to licensed short-
term rentals only ten times: seven for alleged over occupancy, two for failure to remove 
trash receptacles from the curb in a timely manner, one for debris in the yard, and none 
for noise or parking issues. And the City has not initiated a single proceeding to remove a 
property owner’s short-term rental license in response to complaints about parties. 
Further, the record shows that short-term rentals do not receive a disproportionate number 
of complaints from neighbors. In fact, as the City acknowledges, “short-term rental 
properties have significantly fewer 311 calls and significantly fewer 911 calls than other 
single-family properties.” 


• Nothing in the record before us suggests that the City’s reasons for banning type-2 rentals 
address concerns that are particular to type-2 rentals or that the ban itself would actually 
resolve any purported concerns.


• But even if we were to determine that the City’s ban on type-2 rentals advances a 
compelling interest …would still require us to conclude that the ban is unconstitutionally 
retroactive. 


• The ability to lease property is a fundamental privilege of property ownership. The 
ownership of land, . . carries with it the right to . . lease it to others, and therefore derive 



profit.  The City’s ban on type-2 short-term rentals will result in a loss of income for the 
property owners. 


• Accordingly, based on the record before us and the nature of real property rights, we 
conclude that owners of type-2 rental properties have a settled interest in their right to 
lease their property short term. 


• Because the record before us shows that the ordinance serves a minimal, if any, public 
interest while having a significant impact on property owners’ substantial interest in a 
well-recognized property right, we hold that section 25-2-950’s elimination of type-2 
short-term rentals is unconstitutionally retroactive. 


https://cases.justia.com/texas/third-court-of-appeals/2019-03-17-00812-cv.pdf?ts=1574860549    


Property rights cannot be diminished by neighbor complaints when 
less restrictive means exist 

Tennessee


 “The city’s ordinance tramples on the constitutional rights of its citizens in an effort to 
accomplish interests that can be accomplished by less restrictive means,” wrote Moore, attorney 
for the property owners. “As stated, there are already laws and ordinances to protect citizens and 
property owners alike from nuisances such as noise restrictions, public drunkenness laws, 
ordinances regarding maintenance of properties, etc.”  Judge Davies went on to say, “Here, the 
ordinance does not promote the public interest as a whole.  Instead, it promotes some private 
owners’ interest over other private owners’ interest.”  The city’s restriction acts as an 
“unconstitutional infringement upon a property owner’s fundamental right to own, lease, and 
dispose of property in a lawful manner because it destroys the homeowner’s right to lease his 
property on a short-term basis,” the judge concluded.


https://www.hendersonvillestandard.com/news/judge-finds-city-s-short-term-rental-policy-
unconstitutional/article_9aa68054-faac-11eb-814a-374ff34c3a92.html


Lotteries as a method of granting short term rental permits are illegal. 
See Schroeder v Wilmington 


 In this instance, the use of a lottery to issue permits in areas where caps had been implemented was 
challenged.  The ruling favored landowners, citing both state and US Constitutional protections from 
“changing rules in the middle of the game” and from governments “picking winners and losers in private 
industry.”  “A raffle system,” the ruling states, “is unconstitutional.  Property rights cannot be simply 
raffled off for the benefit of one small class of people at the expense of everyone else.”  Attorney Ari 
Bargil, who represented the Schroeders,  tells us, “Virtually every state in the country requires that a city 

https://cases.justia.com/texas/third-court-of-appeals/2019-03-17-00812-cv.pdf?ts=1574860549
https://www.hendersonvillestandard.com/news/judge-finds-city-s-short-term-rental-policy-unconstitutional/article_9aa68054-faac-11eb-814a-374ff34c3a92.html
https://www.hendersonvillestandard.com/news/judge-finds-city-s-short-term-rental-policy-unconstitutional/article_9aa68054-faac-11eb-814a-374ff34c3a92.html


compensate property owners if it takes their property or infringes on their property rights - including the 
right to rent,” and points out that  lotteries are, “inherently arbitrary.”


Governments must reimburse land owners when regulations cause a 
decrease in property value

Arizona’s Private Property Rights Protection Act.  Prop 207.  2006


 Prop 207 or the Private Property Rights Protection Act requires government to reimburse 
land owners when regulations cause a decrease in property value.  It states that government shall 
not be allowed to over- regulate in ways that ban, a direction current proposals here in San Juan 
County appear to be heading.  It further stipulates that regulations passed must apply equally to 
all types of rentals.  In other words, if short term rentals must apply for a permit, so must long 
term rentals.  If short term rentals have occupancy limits, septic inspections, 24/7 response from 
land owners, and so on, so must long term rentals as both are constitutionally protected rights to 
rent property for profit, the only difference being duration.


The Goldwater Institute has provided the means to draft such legislation in Washington.  They 
have already in place the Property Ownership Fairness Act which, they unequivocally state, 
“can be used to protect citizens in the other 49 states.”  In addition to the protections established 
in the Texas Court of Appeals and Prop 207, this legislation would prevent government from 
“redesigning neighborhoods to serve the interests of politically powerful developers at the 
expense of home and small business owners.”  While the wording mentions developers, one can 
reasonably assert  it equally applies to other politically powerful entities such as ones here in San 
Juan County.


Schroeder v Wilmington:

Attorney Ari Bargil stated, “Virtually every state in the country requires that a city compensate 
property owners if it takes their property or infringes on their property rights. . . including the 
right to rent.”


Vacation rentals are no more commercial than long term rentals. 
Washington state:  


Wilkinson v Chiwawa   2014

“Short term rentals do not violate covenants barring commercial use of property.”


Ross v. Bennett (WA Court of Appeals) 2008

“Short term rentals are not a business.  The transitory nature of such use by vacation renters does not 
defeat the residential use.”




Green v San Juan County


“In the Rural Residential zone, cottage enterprises and commercial and industrial uses are prohibited 
except that home occupations and uses of comparable impact on residential use are permitted.  Obviously, 
transient rentals, as has been pointed out, are conditional uses in the Rural; Residential zone.  I do 
recognize that a transient rental is defined in the Development Code as being a commercial activity, but I 
don’t think the label is particularly significant.”


Maryland Court of Appeals

Lowden v Bosley.  

The court determined that, “STRs are no more commercial that LTRs.”  Many states have ruled 
STRs are “residential use” because people live there, duration not changing the residential 
status.. . . No commercial enterprise is taking place on the property. . .  They are used for 
‘habitation,’ the same as apartments, dormitories, and frat houses.”


Wisconsin Supreme Court

Forshee v Neuschwander   2018

“Short term rentals are not commercial activity.” 

Regulations governing vacation rentals must apply equally to long 
term rentals. 

Arizona’s Private Property Rights Protection Act. Prop 207. 2006


FL-HB219:  Prohibits license and inspections.  They are allowed “only if all residential properties must 
do the same.  One cannot single out vacation rentals.”


Some states now require all cities and counties to allow short term 
rentals.

Arizona, Senate Bill 1350

https://www.azcentral.com/story/news/politics/arizona/2016/05/12/arizona-forces-cities-allow-
airbnb-type-rentals/84299858/


States prohibiting short term rental bans:  

Arizona, Florida (see FL-HBB 219), Idaho, Indiana, Tennessee, Wisconsin


HOA’s can’t change the rules in the middle of the game with new 
regulations. 

Schroeder v Wilmington

https://www.azcentral.com/story/news/politics/arizona/2016/05/12/arizona-forces-cities-allow-airbnb-type-rentals/84299858/
https://www.azcentral.com/story/news/politics/arizona/2016/05/12/arizona-forces-cities-allow-airbnb-type-rentals/84299858/

























